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Pay Equity: 
The Work Ahead 


n July 29, 1998, the 


Canadian Human Rights 


Tribunal released one of its most 
significant decisions, a ruling that 
laid out an approach for rectifying 
wage discrimination in the federal 
public service back to the mid- 


1980s. 


At one level, the Tribunal’s decision 
was technical, dealing with statistical 
concepts and complex legal 
interpretations. However, the 
principles underlying the ruling, and 
its potential import, were neither 
obscure nor impenetrable. This was, 
quite simply, a decision on how the 
country’s largest employer should 
address the long-recognized 
underpayment of employees in 


predominantly female jobs. 


Few have argued that no wage 
discrimination exists against clerks, 
secretaries, librarians, and the other 
mostly female occupations covered 


by the ruling. After all, the basis for 
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the Tribunal’s findings was a pay 
equity study conducted jointly by 
the government and its unions from 
1985 to 1989 — a study the Tribunal 
found to be reliable in an initial 
decision back in 1996. The only 
question before the Tribunal was 
how that study's results ought to be 
interpreted for the purposes of 
calculating the adjustments required 


to rectify the pay inequities. 


In the end, the Tribunal opted for a 
formula proposed by an expert 
witness retained by the Commission. 
This formula fell somewhere 
between the rather narrow 
methodologies suggested by the 
government's lawyers, which would 
have excluded salary adjustments to 
many affected employees, and the 
methodology suggested by the 
Public Service Alliance of 

Canada — the complainant union — 
which was very broad. In addition, 
the Tribunal set March 1985, the 
date the joint pay equity study was 
announced, as the start-date for the 
payment of lost wages, and ordered 


(continued on page 2) 


(continued from page 1) 
that simple interest be paid on all 


monies owed. 


Underlying the Tribunal’s ruling was 
the understanding that section 11 of 
the Canadian Human Rights Act, 
the “pay equity section,” seeks to 
address systemic wage disparities, 
not just isolated instances of 
discrimination between particular 
jobs. In other words, the Tribunal 
concluded that the purpose of the 
Act’s pay equity provisions is to deal 
with wide-ranging, often-ingrained 
patterns of undervaluing work 


performed mainly by women. 


The Commission welcomed the 
Tribunal’s ruling. We felt that the 
Tribunal had fairly weighed the 
evidence placed before it during 258 
days of hearings, making for a 
decision that was balanced and 


reas onable ° 


The government, however, chose to 
apply for judicial review of the 
decision, based on three main 
grounds. The first, the need for 
clarity in the law, stemmed from the 
March 1998 Federal Court (Trial 
Division) judgment in a case 
involving Bell Canada, which 
seemed at odds with the Tribunal 
decision. This judgment is being 
appealed by the complainant in the 


Case. 


The government's second rationale 
stemmed from interim payments 
authorized by Treasury Board since 
1990. The government argued that 
application of the Tribunal-approved 
formula would result in anomalies 
with these earlier payments. In fact, 


the Tribunal decision provided both 


parties with the flexibility to 


negotiate these matters. 


The third and final rationale for the 
government's appeal was that the 
Tribunal’s method of calculation 
would overly compensate affected 


individuals. 


The Commission recognizes that 
because of the large number of 
people affected — some 200,000 
according to Treasury Board 
estimates — and therefore the 
substantial amount of money 


involved, this decision must be 


In the Commiéssions view, 
the Tribunals decision was 
balanced and reasonable. 


handled responsibly. But after 13 
years of exhaustive study and 
deliberation, it can hardly be said 
that the decision was arrived at 
without due consideration. Further 
delay will only add to the final cost. 
In the end, the net cost to the 
government will be considerably 
lower than some initial estimates 
would suggest, because a good 
portion of any payout will return to 
government coffers in the form of 
income tax and, to the extent that 
back wage payments are spent on 


goods and services, in GST. 


But what is most important to keep 
in mind are the individuals involved 
in this case. Most are women 
earning less than $30,000 per year, 


and the majority would continue to 


earn less than $30,000 even after the 
Tribunal-ordered salary 


adjustments. 


When the government announced its 
intention to seek judicial review, it 
also indicated an interest in 
examining possible changes to the 
Act’s pay equity provisions. The 
Commission welcomes this opening. 
Experience to date has 
demonstrated to us that an 
implementation and compliance 
framework based on timetables and 
monitoring would be better suited to 
dealing with systemic wage 
discrimination than the current 
complaints-based model. It is 
important, however, that changes to 
the law improve rather than dilute it. 
The Commission looks forward to 
discussing possible improvements 
with the government and with 


stakeholders. yh 


Getting the Word Out 


t is time to face some difficult 


questions about the future of 
human rights in Canada, and that 
requires discussion by Canadians in 
every part of the country, says the 
Chief Commissioner of the Canadian 


Human Rights Commission. 


The Chief Commissioner at 


the University of Windsor 


Stimulating that discussion was the 


goal of a lecture series that took Chief 


Commissioner Michelle Falardeau- 
Ramsay to seven universities, from 
British Columbia to Newfoundland. 
The series was one of the 
Commission's activities to mark its 
20th anniversary, as well as the 50th 
anniversary of the Universal Decla- 


ration of Human Rights. 


Launched at the University of 
Calgary on September 23, the series 
concluded at the University of 
Regina on October 22. Other stops 
included the University of British 
Columbia, the University of Windsor, 
McGill University, the University of 
Sherbrooke, and Memorial Univer- 


sity. 


At each location, Mrs. Falardeau- 
Ramsay delivered the same message: 
Canadians can be proud of the 
human rights progress that has been 
made over the past 50 years. But past 
successes will not guarantee human 
rights in the future. Only a consistent 
commitment to protecting and 
promoting human rights — in 
Canada and abroad ~ will ensure 
the equality of all people and realize 
the vision that inspired the Universal 


Declaration of Human Rights. 


Discussing Canada’s human rights 
situation in particular, Mrs. 
Falardeau-Ramsay reminded her 
audiences that the face of discrimina- 
tion may have changed, but it has not 


disappeared. 


“Much of the overt discrimination of 
the past is gone,” she said. “We no 
longer see advertisements stipulating 
that only men may apply for certain 
jobs, or that Roman Catholics and 
Jews may seek employment else- 
where. But too many Canadians tell 
us that they are not much further 
ahead than when our Commission 


opened its doors twenty years ago.” 


Mrs. Falardeau-Ramsay challenged 
her audiences to think creatively 
about human rights, and to break 
free from “false dichotomies” which 
she said distort discussions about 
rights. As one example, she talked 
about the debate regarding whether 
human rights commissions are 
pushing for “special rights” or “equal 
rights for all.” She said the terminol- 
ogy used is less important than the 


principle involved. 


“When you bring the discussion 


down to real people,” said the Chief 


Commissioner, “does it even matter 
whether the right is called ‘special’ or 


‘equal?’ Perhaps it is just plain right.” 


The Chief Commissioner also ad- 
dressed the challenge sometimes 
brought forward during debates 
about rights, which claims that 
human rights tribunals and the courts 
have gone too far in applying human 
rights laws, and are stepping beyond 
what legislators envisioned when 


they passed those laws. 


“Have the courts and human rights 
commissions gone beyond what 
Parliament and the legislatures 
intended when they drafted human 
rights legislation?” she asked. “Or 
have the courts in fact done exactly 
what the legislators intended, to the 
dismay of those who do not care for 


the consequences?” 


Mrs. Falardeau-Ramsay emphasized 
in her speech that the issues facing 
Canadians are numerous. But she 
challenged her audiences to think 
about the kind of society that should 
be built for the next century, a society 
that can be honestly inclusive of 
everyone in Canada and can ensure 
that all Canadians are able to live 
their lives “free and equal in dignity 


and in rights.” 


The text of the Chief Commissioner 3 
speech ts avatlable on the CHRC 4 web site 


al www.chre-ccdp.ca ws 


S semvind Reiser 
Retiring 
Cammsrrioner 


ommissioner Sigmund 
Reiser, C.M., C.L.U., who 


was appointed to the CHRC in 


1994, announced his resignation 
in September. Mr. Reiser brought 
insight, intelligence and humanity 
to all of his duties. The sole 
survivor of a family of 21 whose 
members perished in the Holo- 
caust, Mr. Reiser emigrated to 
Canada after World War II. He is 
a member of the cabinet of the 
League for Human Rights of 
B’nai Brith Canada, and an 
executive of the Community 
Relations Committee of the 
Canadian Jewish Congress. 

A member of the Order of 
Canada and a recipient of the 
Commemorative Medal for the 
125th Anniversary of Confedera- 
tion, Mr. Reiser leaves the Com- 
mission to become a citizenship 


judge. 


Employment Equity 
Update 


ae he Commission continues to 
conduct its employment 
equity compliance audits at a brisk 
pace. Already, the Employment 
Equity Branch has exceeded its first 
year goal of initiating 82 audits: 94 
have been started, with another nine 
employers to be notified, for a total 
of 103 audits under way. This 
includes 77 private sector companies 
and 26 federal departments and 


agencies. 


Audit results so far have shown why 
it was necessary to create this new 
role for the Commission last fall. To 
date, only two out of 25 audited 
employers have been found to be in 
full compliance with the Act: A.J. 
Bus Lines, a small Northern Ontario 
transportation company which 
worked diligently during the course 
of the audit to bring itself into full 
compliance, and Status of Women 
Canada, which is fully 
representative. In only one case thus 
far has a Commission direction been 
necessary to obtain cooperation, 
while in five other instances 
enforcement procedures were 
initiated but not implemented when 
negotiations ultimately proved 


successful. 


Meantime, most federal public 
service departments and agencies, 
despite almost 16 years of 
employment equity activities, have 
done poorly in meeting the 
requirements of the Employment 
Equity Act. In order to send the 
message that the Public Service 
needs to set an example in this area, 
the Employment Equity Branch has 


more than doubled the number of 


departments it originally planned to 
audit this year. This move should 
hopefully set the pace for more rapid 


progress. 


More recent audits indicate that 
some employers are moving quickly 
to improve their level of compliance. 
There remains, however, a 
compelling need for senior managers 
in both public and private sector 
organizations to demonstrate 
tangible commitment by rigorously 
implementing the Act's statutory 


requirements. 


Our audit process has gone through 
extensive testing in this first phase 
and the results are positive. It is also 
gratifying that employers found to 
be in non-compliance have 
committed themselves to 
undertakings which should enable 
them to fully conform with the Act 
in the maximum twelve-month 
period. However, the real test will 
come during the follow-up phase of 
the audits, when employers must 
demonstrate they have fulfilled their 
undertakings towards full 


compliance. 


The Commission is pleased with its 
first year progress and the 
cooperation of employers, with one 
important caveat. Future progress, 
both in terms of completing the 
schedule of audits and improving the 
representation and occupational 
distribution of the four designated 
groups, will require all employers to 
take a more pro-active response to 
the requirements set out by the 


Canadian Parliament in the 


Employment Equity Act. se 


CHRC a World Partner 


answering — the call for help from 


ncreasingly, the Commission 


is receiving — and 


beyond its borders. Along with some 
initial support in information 
technology, the CHRC has worked 
with Komnas HAM, the National 
Human Rights Commission of 
Indonesia, to overhaul its 
organizational structure. This 
partnership has been funded in its 
entirety by the Canadian 
International Development Agency 
(CIDA). According to the CHRC’s 
Charles Théroux, a senior advisor to 
Komnas HAM in Jakarta since 
September 1997, that body has 
earned the respect of Indonesia's 
citizens. For example, following the 
events of this May, when women of 
Chinese origin were targeted for 
rape, it was Komnas HAM staff who 
were assigned by presidential decree 
to a multi-party fact finding team 


docu menting these incidents. 


Since April 1997, when CHRC 
Executive Secretariat Director 
Michel Paré first met with South 
African officials, we have helped our 
South African counterpart develop a 
legal and institutional human rights 
infrastructure. With CIDA funding, 
the South African Commission 
brought CHRC General Counsel 
Bill Pentney to Johannesburg this 
August, not only to train their 
lawyers in human rights litigation, 
but also to participate in a world 
conference of experts on South 
Africa's proposed equality 
legislation. Finally, South Africa’s 
constitution is unique for requiring 
all government departments to 


actively advance socio-economic 


rights. Through the CHRC's 


network, our South African partner 
located the expertise it needed to set 
up monitoring and reporting 


mechanisms for these rights. 


In fact, social and economic rights 

were the subject of recent remarks 
by South African President Nelson 
Mandela. In Ottawa during his 


North American tour, the President 


unveiled a plaque at the Canadian 


Prestdent Manceela at the 
Tribute to Human Rights 


Tribute to Human Rights honouring 
Universal Declaration of Human 
Rights drafter John Humphrey. He 
also had these words to Say: 
“Though we can celebrate many 
advances in the frontiers of political 
freedom in the past fifty years, 
millions still live in conditions that 
prevent them from the full 
enjoyment of the rights they have 
been formally accorded. In many 
respects the gap between those who 
are secure in their rights and those 


who are not is growing.” yh 
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Commeérstoner 


ary Mac Lennan of 
Mi Halifax, Nova Scotia 
became a member of the 
Commission in November 1995. 
She was called to the Bar of Nova 
Scotia in 1979 and pursued a 
career as a sole practitioner until 
1990. In 1981-82, Ms. 
Mac Lennan was Provincial 
Coordinator for the Nova Scotia 
League for Equal Opportunities. 
She played a similar role for 
National Access Awareness Week 
in 1988 and served as the City of 
Halifax’s Multicultural and Race 
Relations Coordinator from 1990 
to 1992. A recipient of the Nova 
Scotia Human Rights Award in 
1993, Ms. Mac Lennan served 
two terms as a member of the 
Nova Scotia Human Rights 
Commission and was appointed 
Chair of that Commission in 
1996. She has also served on the 
editorial board of Just Cause, a 
law journal for people with 
disabilities and legal 
professionals. 


September 9 

| Michel De Césaré, a Quebec 
Region human rights officer, met 
in Montreal with the Association 
des paralysés de France, which 

| serves people with mobility 


restrictions. 


September 10 

The Acting Regional Director of 
| British Columbia and Yukon, 
Sherri Helgason, made a 
presentation on recent 

| amendments to the CHRA, the 
duty to accommodate, and pay 
equity to Revenue Canada's 
Employment Equity Advisory 


Committee in Vancouver. 


September 14 

Alberta and Northwest Territories 
Regional Director Bob Fagan gave 
a presentation on the mandate of 
the CHRC to Alberta Members of 


Parliament and their staff. 


September 14 - 15 

Prairie Regional Director Nicole 
Ritchot attended the Western 
regional meeting of the Canadian 
Association of Statutory Human 
Rights Agencies. It included 
members from the human rights 
commissions of B.C., Yukon, 
N.W.T., Alberta, Saskatchewan 
and Manitoba. Ms. Ritchot 
delivered a presentation on 
compliance, early resolution 
approaches, and human rights 


promotion. 


September 18 - 19 

General Counsel Bill Pentney 
participated in a panel discussion 
at the University of Victoria 
conference, “Hatred in Canada: 
Perspectives, Action and 
Prevention.” The focus of the 
panel was “Human Rights 
Adjudications and Criminal 
Proceedings as a Response to 


Hatred.” 


October 2 


Secretary General John Hucker 
spoke at the opening plenary of 
“Linking the Domestic and 
International: Human Rights into 
the 21st Century,” a University of 
Toronto Faculty of Law 


conference. 


October 6 

Harvey Goldberg, Policy and 
Liaison Branch Deputy Director, 
made a presentation to Industry 
Canada lawyers and support staff 
in Ottawa on the issue of 
environmental sensitivities and 


the duty to accommodate. 


October 9 

Atlantic Regional Director Gérald 
Roy spoke in Halifax at a 
celebration of Mi’kmak History 
Month. 


October 30 - 31 
Commissioner Phyllis Gordon 
opened the symposium, “Putting 
Values into Practice: Celebrating 
Our Progress, Facing Our 
Future,” held at Queen's 
University in Kingston. 
Commissioner Gordon also took 
part in a panel on gender equality. 
The closing address was given by 
Ontario Regional Director 


Mervin Witter. 


Closer to Canadians 


All Canadians can now reach 
our Ottawa head office by 
calling 1-888-214-1090, toll- 
free. To reach any regional 
Commission office; 
call 1-800-999-6899, toll-free. 
For TTY, call 
1-888-643-3304. 

Also, please note that our 
national headquarters have 
moved to 344 Slater Street, 
Ottawa, Ontario, K1A 1E1. 
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The Federal Court of Appeal ruled 


that the Toronto-Dominion Bank’s 
mandatory drug testing policy 
violated the CHRA, which prohibits 
discrimination on the basis of dis- 
ability. This decision upheld a 
human rights complaint filed in 1991 
by the Canadian Civil Liberties 
Association with the CHRC. 


The Federal Court has upheld the 
1996 decisions of the Human Rights 
Tribunal in the Moore and Akerstrom 
case, which required the Treasury 
Board to change its definition of 
spouse to include same-sex couples. 
The judge's ruling took into account 
the subsequent Vriend and Rovenberg 
sexual orientation cases. Treasury 


Board opted not to appeal. 


August 27 
The Ontario Court of Appeal has 
ruled that one incident of sexual 
harassment by a supervisor may 
merit immediate termination. In the 
case of Gonsalves v. the Catholic Church 
Extension Soctety of Canada, the judge 
overturned an earlier wrongful 
dismissal decision favouring the 
supervisor, who had claimed he 
should have been warned first 
before being fired. The judge dis- 
agreed, stating: “It seems no more 
appropriate to address sexual assault 
by a warning than to issue a warning 
to an employee caught stealing 


money, even if seven months ago. 
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The Yukon’s Human Rights Board 
of Adjudication ruled that the 
Yukon government discriminated 
against Sharon McConnell by 
terminating her employment because 
of a mental disability. The Board 
ordered the government to rehire 
McConnell, and to pay her two 
years’ lost wages less actual income 
during that period, as well as $1,500 
in damages for injury to her dignity, 


feelings and self-respect. 


The Assembly of Manitoba Chiefs 
signed an agreement with Canadian 
Pacific Railway aimed at providing 
more employment opportunities for 
Aboriginal employees in the com- 
pany. Commissioner Sigmund 
Reiser represented the Commission 
at the signing ceremony in 


Winnipeg. 


Vision TV commemorates its 10th 
anniversary with Voices of Vision, a 
human rights and social justice 

6 ) 
public event series. 


Phone: (416) 368-3194 


Internet: www.visiontv.ca 


Edmonton to 
host Conference 
on Human Rights 


From November 26 through 29, 
the University of Alberta and the 
Canadian Human Rights Foun- 
dation play host to the confer- 
ence, “Universal Rights, Human 
Values: A Blueprint for Peace, 


Justice and Freedom.” 


The conference will honour the 
50th anniversary of the Universal 
Declaration of Human Rights, as 
well as the anniversaries of the 
Human Rights Foundation, and 
the Canadian and Albertan 
human rights commissions. It will 
focus on the Declaration’s prin- 
ciples, values and accomplish- 
ments. Participants will also 
reflect on modern challenges to 
human rights. United Nations 
High Commissioner for Human 
Rights Mary Robinson and Nobel 
Peace Prize laureate, the Most 
Reverend Desmond M. Tutu, are 


among the speakers. For details: 


Phone: (403) 453-2638 
Fax: (403) 482-1519 


E-mail: hrce@tne.com 


Internet: www.tne.com/hre 


Sourcer and Rerourcer 


Mental Disabilities and the 
Americans with Disabilities Act 


(second edition, 1997) 


This edition is geared towards 
practitioners who specialize or have 
a particular interest in mental 
disability issues. It looks at such 


issues as employment, public 


accommodation and housing, as well 


as current case law and regulatory 
developments. Copies can be 


obtained from the American Bar 


Association’s Commission on Mental 


and Physical Disability Law, 
740 15th St. N.W., 9th Floor, 
Washington, Dree7 000521022; 
Telephone (202) 662-1570; 
TY. (202):662-1 012: 

Fax (202) 662-1032. 


Equality 
Equality ts published by the 
Canadian Human Rights 
Commission three times each 
year. Its purpose ts to inform 
members of the public about 


developments in human rights 


and the work of the Commizssion. 


Letters to the editor should be 
addressed to The Edttor, 
Equality, Canadian Human 
Rights Commission, 
Ottawa, Ontario 


KIA IE] or E-mail to: 


info.com@chre-ccdp.ca 
© Minister of Public Works and 
Government Services 1998 


ISSN: 1481-0549 


Human Rights and Corrections: 


A Strategic Model 


This report details the findings of 
the Working Group on Human 
Rights, which was established in 
1997 to review and make 
recommendations regarding the 
systems for safeguarding human 
rights within the Correctional 
Service of Canada. Copies are 
available from the Correctional 
Service of Canada, 340 Laurier 
Avenue West, Ottawa, Ontario 
K1A OP%9, or view the report at: 


http://198.103.98.138/rights/english/ 


toce.htm 
Nisga’a Final Agreement 


This agreement between the Nisga’a 
Nation and the Canadian and British 
Columbian governments is a full and 
final settlement of the Nisga’a claim. 


Once ratified, it will become B.C.’s 


first treaty since 1899, covering about 


2,000 square kilometres of the Nass 
River Valley. View the Agreement at: 
www.inac.gc.ca/pubs/treaty/sept98/ 


mtreat. html 


From Witness to Advocate 


The International Centre for Human 


Rights and Democratic 
Development fall speakers bureau 
features six international survivors 
of human rights abuses. To book, 


call Ms. Augie van Biljouw at 


(514) 283-6073; Fax: (514)283-3792 


E-mail: avbiljou@ichrdd.ca 


For more information or assistance, call 
or write to the office of the Canadian 
Human Rights Commission nearest you. 


Atlantic 

Office Address: 
5475 Spring Garden Road, Suite 203 
Halifax, Nova Scotia 

Telephone: (902) 426-8380 

Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (902) 426-2685 


Mailing Address: 
P.O. Box 3545 
Halifax South Postal Station — 
Halifax, Nova Scotia B3J 3J2 


Quebec 

470-1253 McGill College Avenue 
Montreal, Quebec H3B 2Y5 
Telephone: (514) 283-5218 

Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (514) 283-5084 


National Capital 

344 Slater Street, 8th Floor 
Ottawa, Ontario KIA 1El 
Telephone: (613) 995-1151 
Toll Free: 1-888-214-1090 
TTY: 1-888-643-3304 

Fax: (613) 996-9661 


Ontarto 

1002-175 Bloor Street East 
Toronto, Ontario M4W 3R8 
Telephone: (416) 973-5527 
Toll Free: 1-800-999-6899 
TTY: 1-888-643-3304 

Fax: (416) 973-6184 


Pratrteg 

(Manitoba, Saskatchewan and 
Northwestern Ontario) 
242-240 Graham Avenue 
Winnipeg, Manitoba R3C 0J7 
Telephone: (204) 983-2189 
Toll Free: 1-800-999-6899 
TTY: 1-888-643-3304 

Fax: (204) 983-6132 


Alberta and Northwest Territories 
10010-106 Street, Suite 308 
Edmonton, Alberta T5J 3L2 
Telephone: (403) 495-4040 

Toll Free: 1-800-999-6899 

TTY: 1-888-643-3304 

Fax: (403) 495-4044 


British Columbia and Yukon 
420-757 West Hastings Street 
Vancouver, British Columbia V6C 1A] _ 
Telephone: (604) 666-2251 
Toll Free: 1-800-999-6899 
TTY: 1-888-643-3304 
Fax: (604) 666-2386 


E-mail: info.com@chre-cedp.ca 
Internet: www.chrc-ccdp.ca 


This publication is available as a sound 

recording, in large print, in braille and on : 
computer diskette to ensure it is accessible — 
to people who are blind or vision-impaired. _ 
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